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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

 

UNITED STATES OF AMERICA,
Plaintiff-Appellant, No. 01-50472
v.  D.C. No.

CR-01-00024-RTJAE GAB KIM,
Defendant-Appellee. 

 

UNITED STATES OF AMERICA, No. 01-50543
Plaintiff-Appellant, D.C. No.
v. CR-00-00011-RT-1

JOHN EDWARD STOLL, ORDER AND
Defendant-Appellee. AMENDED

OPINION
Appeal from the United States District Court

for the Central District of California
Robert J. Timlin, District Judge, Presiding

Submitted July 10, 2002*
Pasadena, California

Filed August 5, 2002
Amended February 4, 2003

Before: John T. Noonan, Kim McLane Wardlaw and
Marsha S. Berzon, Circuit Judges.

*This panel unanimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(a)(2). 

1523



Opinion by Judge Noonan

1524 UNITED STATES v. KIM



COUNSEL

Miriam A. Krinsky and Becky S. Walker, Assistant United
States Attorneys, Los Angeles, California, for the plaintiff-
appellant. 

Maria E. Stratton, Federal Pubic Defender, James H. Locklin,
Deputy Federal Public Defender, Los Angeles, California, for
defendant-appellee Stoll. 

William J. Genego, Esq., Santa Monica, California, for
defendant-appellee Kim.
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ORDER

The opinion filed on August 5, 2002 is amended as follows:

Slip Opinion, p. 11152, ¶ 3, Eliminate the entire paragraph
and replace as follows: 

We do note that the Rules say that they “do not
extend or limit the jurisdiction of the courts of
appeals.” Fed. R. App. P. 1(b).1 We also note that,
although we have said in dicta that § 3731 was not
jurisdictional, United States v. Humphries, 636 F.2d
1172, 1177 (9th Cir. 1981), we are not bound by this
dicta and now agree with the Tenth Circuit that the
statute is jurisdictional, United States v. Sasser, 971
F.2d 470, 473 (10th Cir. 1972). Although the Sasser
court went on to find a conflict between Rule 4(b)
and § 3731, the conflict asserted here is a different
one. We are reluctant to read the Rules, carefully
crafted as they are, to have made an illegal expan-
sion of our jurisdiction. Rather, we read Fed. R. App.
P. 4(b)(1)(B)(i) to make precise the meaning in this
context of “rendered” in § 3731. We hold that, in the
light of the Rule, a judgment is rendered when there
is entry of the judgment on the docket. Accordingly,
the government’s appeals in these two cases were
timely.

 

1We also note that Fed. R. App. P. 1 (b) has been abrogated effective
December 1, 2002. See Order of April 29, 2002, 122 S. Ct. No. 18, Ct.R-
648 (2002). 
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OPINION

NOONAN, Circuit Judge: 

These two cases present in different facts the same issue,
namely whether an indictment of a licensed pharmacist for
illegal distribution of a named drug must contain an allegation
that the pharmacist knew that the drug would be used to man-
ufacture a drug outside the scope of his authority as a licensed
pharmacist. The district court read circuit precedent to require
such an allegation and, on finding the allegation missing, dis-
missed the indictment in Kim’s case and dismissed the indict-
ment and vacated the conviction in Stoll’s case. 

These appeals by the government followed. Differing from
the district court in our reading of the relevant cases, we
reverse and remand. 

PROCEEDINGS

On February 25, 2000, John Edward Stoll was charged in
a one-paragraph indictment with “knowingly and intentionally
possess[ing] pseudoephedrine, a listed chemical, knowing and
having reasonable cause to believe that the pseudoephedrine
would be used to manufacture a controlled substance, namely
methamphetamine, a Schedule II controlled substance.” The
caption of the indictment read: “21 U.S.C. § 841(d)(2),
§ 802(33) and (34)(K): Illegal Possession of a Listed Chemi-
cal.” 

Without challenging the indictment, Stoll pleaded not
guilty and went to trial. The government presented evidence
that Stoll owned and operated Anza Pharmacy in the small
town of Anza, California; that, between January 1998 and
March 2000, he bought over 500,000 pseudoephedrine tab-
lets; and that he knew that customers regularly came to him
to buy this drug in order to produce methamphetamine. 
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The jury returned a verdict of guilty. Stoll then moved to
dismiss the indictment and vacate the verdict. On August 13,
2001, the district court granted both motions. 

On March 30, 2001, Jae Gab Kim was indicted on one
count of having, on or about July 12, 2000, “knowingly and
intentionally distributed pseudoephedrine, a list I chemical,
knowing and having reasonable cause to believe that the pseu-
doephedrine would be used to manufacture a controlled sub-
stance, namely methamphetamine, a Schedule II controlled
substance.” The relevant statutes were listed in the heading as
21 U.S.C. §§ 841(d)(2), 802(33) and (34)(K). Count Two
charged Kim with a similar offense on July 13, 2000; Count
Three charged him with another such crime on July 14, 2000;
Count Four charged another such distribution on July 28,
2000; Count Five charged another distribution on August 30,
2000; Count Six did the same as to January 4, 2001, and
Count Seven as to January 5, 2001. 

Kim moved to dismiss the indictment. On July 9, 2001,
after argument, the district court granted the motion. 

The government appeals both decisions. 

ANALYSIS

Timeliness of the Appeals. Stoll and Kim contend the gov-
ernment appealed too late. In Stoll the district court
announced its decision from the bench on August 13, 2001;
the government’s appeal was filed on September 14, 2001,
thirty-two days later. But 18 U.S.C. § 3731 provides that such
an appeal dismissing an indictment “shall be taken within
thirty days after the decision, judgment or order has been ren-
dered . . . .” Therefore, Stoll says, the government was two
days late. Similarly, in Kim, the district court announced its
decision on June 6, 2001; the government appealed on August
7, 2001, thirty-two days late according to this argument. 
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In reply, the government notes that Federal Rule of Appel-
late Procedure 4(b)(1)(B) states: “When the government is
entitled to appeal, its notice of appeal must be filed in district
court within 30 days after the later of: (i) the entry of the
judgment or order being appealed; or (ii) the filing of a notice
of appeal by any defendant.” In Stoll, the district court’s judg-
ment was entered on the docket on August 17, 2001, and the
appeal was filed less than 30 days later. In Kim, the judgment
was entered July 9, 2001, and the appeal was filed less than
30 days later. 

The force of the defendants’ argument depends on reading
“rendered” to mean “announced” or “delivered.” Support for
such a reading comes from Black’s Law Dictionary 1165 (5th
ed. 1979), old case law, e.g., The Washington, 16 F.2d 206,
208 (2d Cir. 1926), and the ordinary meaning of “rendered”
in connection with courts. See Webster’s Third International
Dictionary 1922 n.3(c)(2) (1986) (illustrating this meaning by
a jury “rendering” a verdict). The government cites to no con-
trary authority. The defendants have not found any prior case
where the inconsistency between the statute and the Rules has
been acknowledged. But once the problem has been pointed
out, it does not go away simply because no one has noticed
it before. 

We do note that the Rules say that they “do not extend or
limit the jurisdiction of the courts of appeals.” Fed. R. App.
P. 1(b).1 We also note that, although we have said in dicta that
§ 3731 was not jurisdictional, United States v. Humphries,
636 F.2d 1172, 1177 (9th Cir. 1981), we are not bound by this
dicta and now agree with the Tenth Circuit that the statute is
jurisdictional, United States v. Sasser, 971 F.2d 470, 473
(10th Cir. 1972). Although the Sasser court went on to find
a conflict between Rule 4(b) and § 3731, the conflict asserted

1We also note that Fed. R. App. P. 1 (b) has been abrogated effective
December 1, 2002. See Order of April 29, 2002, 122 S. Ct. No. 18, Ct.R-
648 (2002). 
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here is a different one. We are reluctant to read the Rules,
carefully crafted as they are, to have made an illegal expan-
sion of our jurisdiction. Rather, we read Fed. R. App. P.
4(b)(1)(B)(i) to make precise the meaning in this context of
“rendered” in § 3731. We hold that, in the light of the Rule,
a judgment is rendered when there is entry of the judgment on
the docket. Accordingly, the government’s appeals in these
two cases were timely. 

The Alleged Precedents. The district court dismissed the
two indictments because it read United States v. Black, 512
F.2d 864 (9th Cir. 1975), and United States v. King, 587 F.2d
956 (9th Cir. 1978), to require this result. The government
now invites us to seek en banc review to correct these two
cases. Differing not only with the district court but with the
government, we decline this invitation and, instead, distin-
guish these cases from the present appeals. 

In Black, in a prosecution under 21 U.S.C. § 841(a)(1), the
government produced evidence that the defendant was a med-
ical practitioner, licensed to dispense a controlled substance in
the performance of his profession. The government produced
no evidence that the defendant’s acts were outside the excep-
tion created for the practitioner of medicine. We held that the
government had the duty to prove Black’s acts fell outside the
exception and that a presumption that they were outside the
exception was irrational. Black, 512 F.2d at 867, 871.
Absence of the exception, we said, was “one of the elements
of the crime.” Id. at 868. As Black turned on the burden of
proof at a trial, it does not govern here, but it does form the
background of King. 

[1] King followed Black in holding that, once the defendant
was shown at trial to be a doctor licensed to dispense drugs,
the government must show his acts fell outside the exception.
King, 587 F.2d at 964. King went beyond Black in holding
that an indictment under 21 U.S.C. § 846 must allege that the
indicted doctor lacked authorization to dispense the drugs he
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had distributed. The indictment had merely charged the doctor
of being in a conspiracy with others in the course of which he
had distributed an unknown quantity of cocaine to John Shaw,
42 grams of which were then distributed to two other named
persons. Absence of authorization on the doctor’s part was
treated by us as an element of the crime, so the indictment
failed to give the defendant the notice required by the consti-
tution. Id. at 963. 

[2] Assuming as we must that King is good law, its ratio-
nale applies to a physician charged with distributing an
unknown quantity of a drug; the case holds that he could not
be presumed to have acted beyond his authorization unless the
indictment so alleged. Unlike the indictment in King, the
indictment in Stoll did inform the defendant that he was
charged with possessing pseudoephedrine that he knew would
be used to manufacture methamphetamine in violation of 21
U.S.C. § 841(d)(2). The pharmacist’s authorization was to sell
pseudoephedrine for “legitimate medical use.” 21 U.S.C.
§ 802(46)(B). The indictment informed Stoll that the govern-
ment charged him with criminal conduct not covered by the
exception. Kim was similarly charged with distributing pseu-
doephedrine with reason to know that it would be used to
make methamphetamine in violation of 21 U.S.C. § 841(d)(2).
The elements of the crime in each case were sufficiently set
forth. 

[3] The difference between these cases and King is not
large, but the difference does exist, and we have no reason to
apply King. 21 U.S.C. § 885(a)(1) provides: “It shall not be
necessary for the United States to negative any exemption or
exception set forth in this subchapter in any . . . indictment.
. . .” This statute is the norm, to which King is a gloss not to
be extended to the present circumstances. 

The judgments of the district court are REVERSED. The
cases are REMANDED. 
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